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Section 1. Equality of rights under the law shall not be denied
or abridged by the United States or by any State on account of sex.
Section 2. The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.
Section 3. This amendment shall take effect two years after the
date of ratification

Proposed Amendment to the United States Constitution'

Introduction

American society has always confined women to a different and, by

most standards, inferior status. The discrimination has been deep and
pervasive. Yet in the past the subordinate position of more than half
the population has been widely accepted as natural or necessary or

divinely ordained. The women's rights movement of the late nineteenth and early twentieth centuries concentrated on obtaining the

vote for women; only the most radical of the suffragists called into
question the assumption that woman's place was in the home and
under the protection of man. Now there has come a reawakening and
a widespread demand for change. This time the advocates of women's

rights are insisting upon a broad reexamination and redefinition of
"woman's place."

Historically, the subordinate status of women has been firmly entrenched in our legal system. At common law women were conceded
few rights. Constitutions were drafted on the assumption that women
did not exist as legal persons. Courts classified women with children
and imbeciles, denying their capacity to think and act as responsible
adults and enclosing them in the bonds of protective paternalism. Over
the last century, it is true, the legal status of women has gradually

improved. Common law rules have been altered in many states and
some additional rights conferred by legislation. A marked advance was
made in 1920 with the adoption of the Nineteenth Amendment granting suffrage to women. Since then, there has been other progress. But
the development has been slow and haphazard. Major remnants of
the common law's discriminatory treatment of women persist in the

? Barbara A. Brown, Gail Falk, and Ann E. Freedman are members of the Class

of 1971 of the Yale Law School, and are active in the women's movement. Thomas I.
Emerson is a professor of law at the Yale Law School. The authors express appreciation
for the thoughtful assistance of Rand E. Rosenblatt of the board of editors of the Yale

Law Journal.

1. H.R.J. Res. 208, 92d Cong., 1st Sess. (1971); S.J. Res. 8, 92d Cong., 1st Sess. (1971).
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laws and institutions of all states. In addition, efforts during the past
century to protect working women have created a new set of laws

which turn out to discriminate against women rather than secure
equality.2

In the present legal structure, some laws exclude women from legal
rights, opportunities, or responsibilities. Some are framed as legislation
conferring special benefits, or protection, on women. Others create or

perpetuate a separate legal status without indicating on their face

whether the position of women ranks below, or above, the position
of men. Many of the efforts to create a separate legal status for women

stem from a good faith attempt to advance the interests of women.
Nevertheless, the preponderant effect has been to buttress the social
and economic subordination of women.

Our legal structure will continue to support and command an
inferior status for women so long as it permits any differentiation in
legal treatment on the basis of sex. This is so for three distinct but
related reasons. First, discrimination is a necessary concomitant of any

sex-based law because a large number of women do not fit the female
stereotype upon which such laws are predicated. Second, all aspects
of separate treatment for women are inevitably interrelated; discrimination in one area creates discriminatory patterns in another. Thus a
woman who has been denied equal access to education will be disadvantaged in employment even though she receives equal treatment

there. Third, whatever the motivation for different treatment, the
result is to create a dual system of rights and responsibilities in which
the rights of each group are governed by a different set of values.

2. For accounts of the legal status of women in English and American history, see

E. FLEXNER, CENTURY OF STRUGGLE (1959); L. KANOWITZ, WOMEN AND THE LAW (1969)
[hereinafter cited as KANOWITZ]; A. KRADITOR, UP FROM THE PEDESTAL (1968); Crozier,
Constitutionality of Discrimination Based on Sex, 15 BOSTON U.L. REV. 723 (1935); Note,
Sex, Discrimination and the Constitution, 2 STAN. L.REV. 691 (1950). On the prevalence of
discrimination in the American legal system today see, in addition to the above materials,
PRESIDENT'S COMMISSION ON THE STATUS OF WOMEN, AMERICAN WOMEN (1963) AND
REPORT OF THE COMMITrEE ON CIVIL AND POLITICAL RIGHTS (1963); CITIZENS' ADVISORY
COUNCIL ON THE STATUS OF WOMEN, REPORT OF THE TASK FORCE ON FAMILY LAW
AND POLICY (1968), REPORT OF THE TASK FORCE ON HEALTH AND WELFARE (1968),
REPORT OF THE TASK FORCE ON LABOR STANDARDS (1968), and REPORT OF THE TASK FORCE
ON SOCIAL INSURANCE AND TAXES (1968); THE PRESIDENT'S TASK FORCE ON WOMEN'S RIGHTS
AND RESPONSIBILITIES, REPORT: A MATTER OF SIMPLE JUSTICE (1970); WOMEN'S BUREAU,
U.S. DEPT. OF LABOR, HANDBOOK ON WOMEN WORKERS (1969) [hereinafter cited as 1969

HANDBOOK]; Cavanagh, "A Little Dearer than His Horse": Legal Stereotypes and the
Feminine Personality, 6 HARV. CIV. RIGHTS-CIV. LIB. L. REV. 260 (1971); Seidenberg,
The Submissive Majority: Modern Trends in the Law Concerning Women's Rights, 55
CORN. L. REV. 262 (1970). Recent developments are reported in THE SPOKESWOMAN and
WOMEN'S RIGHTS LAW REPORTER.
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History and experience have taught us that in such a dual system one
group is always dominant and the other subordinate. As long as

woman's place is defined as separate, a male-dominated society will
define her place as inferior.

The structured legal and social discrimination against women is now

being challenged by the demand for women's liberation. This movement for equality is made possible by relative affluence, broader educational opportunities for women, and mechanization of industry. It has
been given impetus by the weakening of family ties, the growing participation of women in the labor force, increasing life expectancy, and
widespread concern about over-population. It accompanies more enlightened and flexible attitudes towards relations between the sexes.

And it is allied with the struggles of minorities, youth, and other forces
seeking new ways of life, and new ways for people to relate to one
another, in a world that has so plainly failed to live up to its possibilities. As a result of these and other factors the movement for equality in

the status of women seems on the verge of a major breakthrough.
Nevertheless, it is only recently that widespread discussion has begun

about what changes in the legal structure are necessary to achieve a
unified system of equality.3 This article undertakes to contribute to
this discussion by exploring in detail some of these necessary changes.

We consider first methods by which the legal structure can be changed,
reaching the conclusion that a new constitutional amendment is
necessary (Part I). We then trace the development in Congress of
proposals for such a constitutional amendment (Part II). Thereafter
we discuss the constitutional framework of the Equal Rights Amend-

ment: its underlying principles and their place in the general structure
of the Constitution (Part III). We then explore some aspects of the

transition period after ratification (Part IV), and finally, we describe
the anticipated operation of the Amendment in four significant areas:
protective labor legislation, domestic relations law, criminal law,
and the military (Part V).

3. An early and suggestive analysis of legal discrimination against women can be found
in Murray & Eastwood, Jane Crow and the Law: Sex Discrimination and Title VII,
34 GEo. WASH. L. REv. 232 (1965). In March, 1970, the Citizens' Advisory Council on the
Status of Women, in a memorandum prepared by Mary Eastwood, articulated the outline
of a coherent theory of the Equal Rights Amendment; see CITIZENS' ADVISORY COUNCIL

ON THE STATUS OF WOMEN, THE PROPOSED EQUAL RIGHTS AMENDMENT TO THE UNITED

STATES CONSTITUTION (1970). Since then, an increasing amount of national attention and
scholarly writing has been focused on the Amendment. See Equal Rights for Women:
A Symposium on the Proposed Constitutional Amendment, 6 HARv. CIV. RIGHTS-CIV.

LIE. L. REV. 215 (1971); Note, Sex Discrimination and Equal Protection: Do We Need A

Constitutional Amendment?, 84 HARv. L. REv. 1499 (1971).
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I. The Need for a New Constitutional Amendment

There are three methods of making changes within the legal system
to assure equal rights for women. One is by extending to sex discrimination the doctrines of strict judical review under the Equal Protection
Clause of the Fourteenth Amendment. A second is by piecemeal
revision of existing federal and state laws. The third is by a new constitutional amendment. These alternatives are not, of course, mutually
exclusive. The basic question is what method, or combination of
methods, will be most effective in eradicating sex discrimination from
the law.

A. Extension of the Equal Protection Clause

In past years many proponents of equal rights for women believed
that the goal could be achieved through judicial interpretation of the
Equal Protection Clause, as applied to both state and federal governments.4 Thus the President's Commission on the Status of Women
argued in 1963 that "the principle of equality [could] become firmly
established in constitutional doctrine" through use of the Fourteenth
and Fifth Amendments, and concluded that "a constitutional amendment need not now be sought." At the present time that viewpoint
has been abandoned by active supporters of women's rights.5 This shift
in position is fully justified. An examination of the decisions of the
Supreme Court demonstrates that there is no present likelihood that the
Court will apply the Equal Protection Clause in a manner that will
effectively guarantee equality of rights for women. More important,
equal protection doctrines, even in their most progressive form, are
ultimately inadequate for that task.
The Supreme Court's approach to women's rights has been char-

4. The Fourteenth Amendment provides that no state shall "deny to any person within
its jurisdiction the equal protection of the laws." And the Fifth Amendment Due Process
Clause has been construed to embody an equivalent protection against action by the
federal government; see, erg., Bolling v. Sharpe, 347 U.S. 497 (1954). Both provisions will
hereafter be referred to as the "Equal Protection Clause."
5. The 1963 position of the President's Commission on the Status of Women is stated
in AMERICAN WOMEN, supra note 2, at 44-45. Two leading advocates of women's rights
who switched from judicial interpretation to the amendment as the preferred route of
change are Dr. Pauli Murray, a member of the Committee on Civil and Political Rights
of the President's Commission on the Status of Women, and Professor Leo Kanowitz,
author of WOMEN AND THE LAw (1969). See their testimony before the Senate Committee
on the Judiciary on the Equal Rights Amendment in September, 1970, Hearings on S.J.

Res. 61 and S.J. Res. 231 Before the Senate Comm. on the Judiciary, 91st Cong., 2d Sess.,
at 161, 427 (1970). Other discussion comparing the treatment of sex discrimination through
judicial interpretation and amendment of the Constitution can be found in Note, supra
note 3, 84 HARv. L. REV. 1499, and Equal Rights for Women, supra note 3, 6 HARv.
Civ. RIGHTS-CIV. LIs. L. REv. 215.
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acterized, since the 1870's, by two prominent features: a vague but
strong substantive belief in women's "separate place," and an extraordinary methodological casualness in reviewing state legislation based

on such stereotypical views of women. The result has been that the
Court has never found a sex-based classification to violate the Equal
Protection Clause; moreover, it has rendered this cumulative judgment
with an off-handedness and tolerance for inconsistency which contrast

sharply with its approach to discrimination in the areas of race, national origin, and poverty.

The Supreme Court's conception of women's "separate place" is
rooted in its nineteenth-century decisions denying women such elementary civil rights as voting and the opportunity to practice law,

on the grounds that these rights were not among the "privileges and
immunities" of United States citizenship and hence were subject to
exclusive state regulation.6 In his well-known concurrence in Bradwell
v. Illinois, the decision which approved the exclusion of women from
the legal profession, Justice Bradley stated:

Man is, or should be, woman's protector and defender. The
natural and proper timidity and delicacy which belongs to the
female sex evidently unfits it for many of the occupations of civil
life. The constitution of the family organization, which is founded
in the divine ordinance, as well as in the nature of things, indicates the domestic sphere as that which properly belongs to the
domain and functions of womanhood.7
The question for the Supreme Court in the voting and practice of law

cases was not whether women, as compared to similarly situated or
qualified men, were being denied a right or privilege in violation of
the Equal Protection Clause. The question was not even formulated
in these terms, much less considered, because men and women were

seen as occupying separate spheres of social life.
The idiom of due process also generally perpetuated the belief in

woman's separate place. In Muller v. Oregon,8 one of the first cases
to consider at length the constitutional position of women, the Supreme Court accepted the argument made in the famous Brandeis

brief (largely prepared by Josephine Goldmark) that women required
special protection in employment which could not, under the liberty-

6. See Minor v. Happersett, 88 U.S. (21 Wall.) 162 (1874) (voting); Bradwell v. Illinois,

83 U.S. (16 Wall.) 130 (1872) and In re Lockwood, 154 U.S. 116 (1894) (admission to the bar).
7. Bradwell v. Illinois, 83 U.S. (16 Wall.) at 141.
8. 208 U.S. 412 (1908).
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of-contract doctrine of Lochner v. New York,9 be extended to men.

Strictly speaking, the Court in Muller was only holding that the fixing
of maximum hours for women by the state was not arbitrary or un-

reasonable under the Due Process Clause of the Fourteenth Amendment. It did not address itself to whether women were entitled to

equal rights with men under the Equal Protection Clause. But the

Court's long recitation of the inferior physical capacities and social
position of women, its grouping of all members of the sex into one
classification regardless of individual differences, and its conclusion that
"she is properly placed in a class by herself" had far-reaching conse-

quences for equal protection law.'0
Muller has been widely utilized by federal and state courts to sustain not only factory legislation applicable only to women against due
process objections, but also many kinds of sex-based laws against equal

protection challenges." The basic belief that women were different
and that this justified different treatment under law became accepted

doctrine, and when the claim for women's rights was at last raised
directly under the Equal Protection Clause in 1948, the Court simply
applied the style and content of its earlier decisions to the equal pro-

tection area as well. In Goesaert v. Cleary12 several women challenged
a Michigan statute providing that no female could be licensed as a
bartender unless she was "the wife or daughter of a male owner,"

chiefly on the grounds that the exception was arbitrary and irrational.

Justice Frankfurter, speaking for the Court, thought the question
"need not detain us long." In putting it to rest he casually answered
the broader and much more significant question of whether the state

9. 198 U.S. 45 (1905).

10. 208 U.S. at 422. It should be noted that the employer in the case did argue for
the invalidity of the statute because "it does not apply equally to all persons similarly
situated, and is class legislation." 208 U.S. at 418. But this argument was addressed to
the point that the law applied only to certain kinds of establishments and did not cover
other kinds where women were employed. It did not raise any issue of women's rights
under the Equal Protection Clause. Nor did the Court consider this to be the issue.
11. Cases following Muller which sustained employment legislation applicable only to
women against due process challenges include Radice v. New York, 264 U.S. 292 (1924),
and West Coast Hotel v. Parrish, 300 U.S. 379 (1937); contra, Adkins v. Children's
Hospital, 261 U.S. 525 (1923) (overruled in West Coast Hotel v. Parrish supra). For cases

relying on Muller to sustain state exclusion of women from overtime work, juries, saloons,

occupations, and public universities against equal protection challenges, see, e.g., Ward
v. Luttrell, 292 F. Supp. 162 (E.D. La. 1968) (women's equal protection challenge to state
maximum hours laws denied), and cases cited in Note, supra note 3, 84 HARv. L. REV.
at 1504 n.46. But see Mengelkoch v. Industrial Welfare Comm'n, 437 F.2d 563 (9th Cir.
1971), reversing in pertinent part 284 F. Supp. 950, 956 (C.D. Cal. 1968) (holding that
an equal protection challenge to California's maximum hours law for women posed a
"substantial constitutional question" requiring the convening of a three-judge district
court under 28 U.S.C. ? 2281).
12. 335 U.S. 464 (1948).

877

This content downloaded from 129.15.64.254 on Wed, 14 Feb 2018 21:02:42 UTC
All use subject to http://about.jstor.org/terms

The Yale Law Journal Vol. 80: 871, 1971

could distinguish at all between men and women in licensing bartenders:

Michigan could, beyond question, forbid all women from work-

ing behind a bar. This is so despite the vast changes in the social
and legal position of women. The fact that women may now have
achieved the virtues that men have long claimed as their prerogatives and now indulge in vices that men have long practiced, does
not preclude the States from drawing a sharp line between the
sexes, certainly in such matters as the regulation of the liquor
traffic .... The Constitution does not require legislatures to
reflect sociological insight, or shifting social standards, any more
that it requires them to keep abreast of the latest scientific stan-

dards.13

Having reaffirmed the doctrine of woman's separate place, Justice

Frankfurter had no difficulty finding a "basis in reason" for the Michigan statute: the legislature might believe that "moral and social problems" would be less when no females except wives and daughters of

male bar owners were permitted to be bartenders.14 The Goesaert case
thus employed the "reasonable classification" test in considering challenges to sex-based legislation under the Equal Protection Clause; the
plaintiff had the burden of overcoming a strong presumption that the

sex classification was valid and showing that it was in some way "arbitrary" and "unreasonable." In announcing such a passive standard of
equal protection review,15 the Court delegated to state legislatures almost complete discretion in their treatment of women's basic rights-a
discretion which was considered intolerable, at the time Goesaert was
decided, with regard to many other groups in the population's
While Justice Frankfurter's off-hand dismissal of women's basic civil

right to engage in an occupation might seem outrageous today,'7 the

13. Id. at 465-66.

14. Id. at 466-67. Justices Rutledge, Douglas, and Murphy dissented, but solely on the
narrow issue that the statute discriminated against female bar owners; they did not
mention the broader equal protection question. Compare the treatment of the rights
of women bartenders in Wilson v. Hacker, 200 Misc. 124, 101 N.Y.S.2d 461 (Sup. Ct. 1950).
15. For a general discussion of the "reasonable classification" test under the Equal
Protection Clause, see Developments in the Law-Equal Protection, 82 HARv. L. REV.

1065, 1077-87 (1969) [hereinafter cited as Developments-Equal Protection]; another dis-

cussion of Goesaert can be found in Note, supra note 3, 84 HARv. L. REv. at 1503-04.
16. See, eg., Korematsu v. United States, 323 U.S. 214 (1944) (strict review of burdens
imposed on basis of race and national origins); Skinner v. Oklahoma ex rel. Williamson,
316 U.S. 535 (1942) (strict review of state law infringing man's right of procreation);
Kotch v. Board of River Port Pilot Comm'rs., 330 U.S. 552, 564 (1947) (Rutledge, J., dissenting) (strict review of exclusion of persons from occupation on basis of lineage).
17. See the California Supreme Court's discussion of Goesaert v. Cleary and Muller v.

Oregon in Sail'er Inn, Inc. v. Kirby, - Cal. 3d -, 485 P.2d 529, 539 n.15, 95 Cal. Rptr. 329,
339 n.15 (1971). Cf. McCrimmon v. Daley, 2 FEP CAsEs 971, 972 (N.D. Ill. 1970); Paterson
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Supreme Court has never seriously re-examined its assumption of
woman's separate place and the equal protection doctrines that flow
from it. In Hoyt v. Florida,'8 the most recent Supreme Court case to
give extended consideration to women's constitutional rights, the Court
upheld a Florida statute which excluded women from jury service un-

less they voluntarily applied. Justice Harlan's opinion for the Court
followed closely the reasoning of Goesaert, and even harkened back to

Justice Bradley's concurrence in Bradwell v. Illinois almost ninety years
before.

[W]e [cannot] conclude that Florida's statute is not "based
on some reasonable classification," and that it is thus infected
with unconstitutionality. Despite the enlightened emancipation
of women from restrictions and protections of bygone years, and
their entry into many parts of community life formerly considered
to be reserved to men, woman is still regarded as the center of
home and family life. We cannot say that it is constitutionally
impermissible for a State, acting in pursuit of the general welfare,
to conclude that a woman should be relieved from the civic duty

of jury service unless she herself determines that such service is
consistent with her own special responsibilities'9
Supporters of equal rights for women in the 1960's relied heavily
on the possibility that the Supreme Court would at last reject its
assumption of woman's separate place and the related reasonable
classification test, and apply to sex differentiation cases the standards
of strict scrutiny that had evolved in equal protection theory. One
such standard is the "fundamental interest" test. Under this formula,
if a fundamental right is at stake, differential classification and treatment is permissible only if the government affirmatively demonstrates
the most compelling reasons.20 A second standard of strict scrutiny is
the "suspect classification" formula developed in cases reviewing the

Tavern & Grill Owners Ass'n v. Borough of Hawthorne, 57 N.J. 180, 183-86, 270 A.2d 628,
630-31 (1970). For discussion of these and other cases concerning occupational exclusions of

women, see note 111 infra.
18. 368 U.S. 57 (1961).

19. Id. at 61-62. Chief Justice Warren and Justices Black and Douglas concurred in

an ambiguous opinion which indicated that they were not passing on the constitutional
issue. In two earlier cases the Court had indicated that the exclusion of women from

juries was constitutionally permissible; see Strauder v. West Virginia, 100 U.S. 303, 310
(1880) (dictum), and Fay v. New York, 332 U.S. 261, 290 (1947); but cf. Ballard v. United

States, 329 U.S. 187, 193-94 (1946). The Court has agreed to hear the issue of exclusion
of women from state juries again in Alexander v. Louisiana, cert. granted, 401 U.S. 396

(1971) (No. 5944).

20. On the "fundamental interest" test see Shapiro v. Thompson, 394 U.S. 618 (1969);
Kramer v. Union Free School District, 395 U.S. 621, 626-30 (1969). For discussion see

Developments-Equal Protection, supra note 15, at 1120-23, 1127-31; Note, supra note 3,
84 HARV. L. REv. at 1506-07.
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state laws based on racial distinctions. The rule here is that any classifi-

cation based on race is strongly suspect, "bears a heavy burden of justification," and "will be upheld only if it is necessary, not merely
rationally related, to the accomplishment of a permissible state policy. "21

The fundamental interest and suspect classification doctrines operate
to cancel the normal presumption of constitutionality and to put a
heavy burden on the government to justify the differential treatment.

They are therefore more powerful weapons against discrimination than
the "reasonable classification" test. Yet both doctrines are seriously
deficient as instruments for achieving equal rights for women. The
fundamental interest test applies only where the particular right
claimed to be infringed is a "fundamental" one, and the Court has

been torn with disagreement over what kinds of rights and interests

are embraced within this category of special constitutional protection.22
Hence the fundamental interest test might not be applied to many
important areas in which women are treated differently from men,

such as the right to work overtime or to obtain damages for loss of
consortium. The suspect classification test provides a potential basis

for more comprehensive protection against sex discrimination; under
its operation, sex-based classifications would be considered "suspect"

and subjected to strict judicial scrutiny. But because this doctrine allows the government to justify even a suspect classification by "compelling reasons," it would permit some classifications based on sex to
survive.23 Thus this standard too would not guarantee an effective

21. McLaughlin v. Florida, 379 U.S. 184, 196 (1965). See also Loving v. Virginia, 388
U.S. 1, 11 (1967). Wiile the suspect classification doctrine has been used most frequently

in reviewing racial classifications, it has also been applied to legislative distinctions based
on national ancestry and alienage. See, e.g., Korematsu v. United States, 323 U.S. 214
(1944); cf. Hernandez v. Texas, 347 U.S. 475 (1954). For discussion see Developments
Equal Protection, supra note 15, at 1087-1120, 1124-27; Note, supra note 3, 84 HARV. L. REV.
at 1507-16. The California Supreme Court recently overturned a state statute excluding
most women from bartending on the grounds that

classifications based upon sex should be treated as suspect. Sex, like race and

lineage, is an immutable trait, a status into which the class members are locked by the
accident of birth. What differentiates sex from nonsuspect statuses, such as intel-

ligence or physical disability, and aligns it with the recognized suspect classifications
is that the characteristic frequently bears no relation to the ability to perform or
contribute to society.
Sail'er Inn, Inc. v. Kirby, - Cal. 3d -, 485 P.2d 529, 539-40, 95 Cal. Rptr. 329, 339-40
(1971). The suspect classification doctrine was also used in striking down heavier criminal

penalties for women than for men in United States ex rel. Robinson v. York, 281 F. Supp.
8, 14 (D. Conn. 1968), discussed in note 246 infra.
22. See, e.g., Wyman v. James, 400 U.S. 309 (1971), id. at 338 (Marshall, J., dissenting);
Dandridge v. Williams, 397 U.S. 471 (1970), id. at 508 (Marshall, J., dissenting); Kramer v.
Union Free School District, 395 U.S. 621 (1969), id. at 634 (Stewart, J., dissenting);
Shapiro v. Thompson, 394 U.S. 618 (1969), id. at 655 (Harlan, J., dissenting).
23. As is pointed out in Note, supra note 3, 84 HARV. L. REv. at 1509-13, the number

880

This content downloaded from 129.15.64.254 on Wed, 14 Feb 2018 21:02:42 UTC
All use subject to http://about.jstor.org/terms

Equal Rights for Women

system of equality which, as we shall argue, demands the elimination

of all such classifications.24
The theoretical problems of achieving equal rights for women
through judicial interpretation of the Equal Protection Clause are

matched by serious practical difficulties. Whatever hopes were held
in the 1960's that the Supreme Court would adopt stricter standards

in sex differentiation cases have been undermined by its recent decision in Williams v. McNair.25 Williams involved a challenge to sex
segregation in the state university system of South Carolina. Under
state law all the universities in that system admit both male and female students except two: the Citadel, primarily a military school,
is open only to men, and Winthrop College, "a school for young

ladies," permits only women to be regular degree candidates. A group

of males challenged the sex restriction of Winthrop College on equal
protection grounds. A three-judge court dismissed their suit, applying

the reasonable classification test and finding that the classification
was not "without any rational justification."26 The Supreme Court,
without hearing argument and without opinion, affirmed.27 This summary disposition of the case, even more peremptory than in Goesaert,
suggests that the Court is not about to impose strict standards of review in sex classification cases.28
Nor does a strong movement for the application of stricter equal
protection standards seem to be emerging from decisions in the lower

and kind of sex-based classifications which would be upheld under a suspect classification
standard depend on the burden of justification which the Court requires the state to bear.
If the Court requires the state to demonstrate a "perfect match" between the category
"woman" and the legislative purpose (such as preventing job-related injuries), few (if any)
sex-based laws would survive constitutional review. If, on the other hand, the Court
adopts a "balancing" approach, and weighs the extent of legislative "mismatch" against
the administrative inconvenience of abolishing the law, the results would be far more
favorable to sex-based classifications. See id. at 1511-12.

24. See pp. 888-92 infra.

25. 401 U.S. 951 (1971), afJg 316 F. Supp. 134 (D.S.C. 1970).

26. 316 F. Supp. 134, 138 (D.S.C. 1970).

27. 401 U.S. 951 (1971).
28. The Court is continuing, however, to examine sex classifications in certain contexts. It recently granted review in cases which raise issues of sex discrimination in
connection with child custody, In re Stanley, 45 Ill. 2d 132, 256 N.E.2d 814 (1970),
cert. granted sub nom. Stanley v. Illinois, 400 U.S. 1020 (1971) (No. 5750); administration

of estates, Reed v. Reed, 93 Idaho 511, 465 P.2d 635 (1970), prob. juris. noted, 401 U.S.

934 (1971) (No. 430); and exclusion of women from jury venire lists, State v. Alexander,

255 La. 941, 233 So. 2d 891 (1970), cert. granted sub nom. Alexander v. Louisiana, 401

U.S. 936 (1971). The Court has also agreed to review two cases involving the imposition
on women of their husbands' debts in community property states. See Perez v. Campbell,

421 F.2d 619 (9th Cir. 1970), cert. granted, 400 U.S. 818 (1970) (No. 5175) (challenging the

suspension of an Arizona woman's driver's license and car registration for debts arising
from an accident while her husband was driving the community car); Mitchell v. Commissioner, 430 F.2d 1 (5th Cir. 1970), cert. granted sub nom. United States v. Mitchell,
400 U.S. 1008 (1971) (No. 798) (woman's liability for husband's federal income tax).
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federal and state courts. In recent years some federal and state courts
have struck down legislation or other official action establishing more
severe criminal penalties for women than for men, providing for
total exclusion of women from jury service, discriminating in the admission of women to the principal state university, excluding most
women from bartending, approving the refusal to serve women at a
bar, and disallowing suits by women for loss of consortium.29 On the
other hand, federal and state courts have also upheld differences in
social security benefits, exclusion of women from juries, exclusion of
women from compulsory service in the military, differences in the age
of majority, and incapacity to sue for loss of consortium.30 Some of the
language used in the decisions is more sympathetic to women's rights
than that of the Supreme Court. But most of it follows the same nineteenth century view of women's status and function in society. There
are no signs of theoretical or practical developments that would sweep
the Supreme Court in a bold new direction.

On this state of affairs one cannot say that the possibility of achieving
substantial equality of rights for women under the Fourteenth and

Fifth Amendments is permanently foreclosed. But the present trend
of judicial decisions, backed by a century of consistent dismissal of
women's claims for equal rights, indicates that any present hope for
large-scale change can hardly be deemed realistic.

29. Collections of judicial decisions on the validity of sex-based laws may be found in

PRESIDENT'S COMMISSION ON THE STATUS OF WOMEN, REPORT OF THE COMMITTEE ON CIVIL

AND POLITICAL RIGHTS, Appendix B, 47-77 (1963); KANOWrrZ, supra note 2, at 149-92;
Crozier, Constitutionality of Discrimination Based on Sex, 15 BOSTON U.L. REV. 723 (1935);
Note, Sex, Discrimination, and the Constitution, 2 STAN. L. REV. 691 (1950); Note, Classification on the Basis of Sex and the 1964 Civil Rights Act, 50 IOWA L. REV. 778 (1965).

The cases referred to in the text as striking down discriminatory laws include: United

States ex rel. Robinson v. York, 281 F. Supp. 8 (D. Conn. 1968), and Commonwealth v.
Daniel, 430 Pa. 642, 243 A.2d 400 (1968) (criminal penalties); White v. Crook, 251 F.
Supp. 401 (M.D. Ala. 1966) (jury service); Kirstein v. Rector and Visitors of the University
of Virginia, 309 F. Supp. 184 (E.D. Va. 1970) (admission to university); Sail'er Inn, Inc.
v. Kirby, - Cal. 3d -, 485 P.2d 529, 95 Cal. Rptr. 329 (1971) (exclusion from bartending),
discussed in note 21 supra; Seidenberg v. McSorley's Old Ale House, Inc., 308 F. Supp.
1253 (S.D.N.Y. 1969) and 317 F. Supp. 593 (S.D.N.Y. 1970) (service at bar); Karczewski v.
Baltimore & Ohio R.R., 274 F. Supp. 169 (N.D. Ill. 1967) (loss of consortium). Cf. Mengelkoch v. Industrial Welfare Comm'n, 437 F.2d 563 (9th Cir. 1971), discussed in note 11

supra.

30. The cases referred to in the text as upholding discriminatory laws include:
Gruenwald v. Gardner, 390 F.2d 591 (2d Cir. 1968), cert. denied, 393 U.S. 982 (1968) (social
security benefits); State v. Hall, 187 So. 2d 861 (Miss. 1966), appeal dismissed, 385 U.S. 98
(1966) (jury service); United States v. St. Clair, 291 F. Supp. 122 (S.D.N.Y. 1968) and
United States v. Dorris, 319 F. Supp. 1306 (W.D. Pa. 1970) (Selective Service); Jacobson
v. Lenhart, 30 Ill. 2d 225, 195 N.E.2d 638 (1964) (age of majority); Miskunas v. Union
Carbide Corp., 399 F.2d 847 (7th Cir. 1968), cert. denied, 393 U.S. 1066 (1969) (consortium).
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B. Piecemeal Revision of Existing Laws
Over the years, some proponents of women's rights have thought
sex discrimination could be ended most effectively if legislatures prepared women and men gradually for equality by a series of step-by-step
reforms. There is no constitutional obstruction to the elimination of

discrimination in our legal system by the piecemeal revision or repeal
of existing federal and state laws. However such suggestions unrealistically assume a delicacy and precision in the legislative process

which has no relationship to actual legislative capability. More importantly, the process is unlikely to be completed within the lifetime

of any woman now alive. Such a method requires multiple actions by
fifty state legislatures and the federal congress, by the courts and execu-

tive agencies in each one of these jurisdictions, and by similar government authorities in numerous political subdivisions as well. This

government machinery would have to be mobilized to repeal or modify
the statutes and practices in scores of different areas where unequal
treatment now prevails. To be comprehensive such efforts would require a tremendously expensive, sophisticated, and sustained political

organization, both nationally and within every state and locality. Campaigns to change the laws one by one could drag on for many years,
and perhaps in some areas never be finished.

Even if it were possible to mobilize the nation's political machinery,
legislative change alone would fail to provide an adequate foundation
for the attainment of full legal equality for women. Any plan for
eliminating sex discrimination must take into account the large role
which generalized belief in the inferiority of women plays in the
present scheme of subordination. As noted above, there is need for a

single coherent theory of women's equality before the law, and for a
consistent nationwide application of this theory. This is scarcely possible through legislative change alone, for the creation of basic policy
would be divided among multiple federal, state, and local agencies.3'

Moreover, so long as they believe the laws against discrimination
are subject to derogation at the option of the current legislature, many

individuals and institutions will not undertake wholeheartedly the
far-reaching changes which genuine sex equality requires. An un-

31. For a discussion of the limits of Congressional power to prohibit sex discrimination
in areas traditionally reserved to the states, such as inheritance, domestic relations, and
criminal law, see Note, supra note 3, 84 HAsRY, L. 1v. at 1516-18.
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ambiguous mandate with the prospect of permanence is needed to
assure prompt compliance.

In essence, piecemeal legislative reform is what has been going on
for the past century. Considered realistically, this approach, at least by
itself, simply lacks the breadth, coherence, and economy of political

effort necessary for fundamental change in the legal position of women.
C. The Case for a Constitutional Amendment
If expansion of the Equal Protection Clause and piecemeal legislation

will not result in effective action, there remains the third alternative:
a new constitutional amendment. Passage of a new amendment is a

serious and difficult step, but we believe that it is a sensible, necessary
means of achieving equal rights for women. A major reform in our
legal and constitutional structure is appropriately accomplished by a
formal alteration of the fundamental document. Claims of similar

magnitude, such as the right to be free from discrimination on account
of race, color, national origin, and religion, rest on a constitutional
basis. The amending process is designed to elicit national ratification

for changes in basic governing values, and those who feel that the
Supreme Court has gone too far in recent years in effectuating constitu-

tional change through interpretation should especially welcome the
amending process.

Many of the reasons why piecemeal legislation is inadequate are
also positive advantages in proceeding by amendment. The major
political action-passage and ratification of the Amendment-can be
accomplished by a single strong nationwide campaign of limited duration. Once passed, the Amendment will provide an immediate mandate,
a nationally uniform theory of sex equality, and the prospect of permanence to buttress individual and political efforts to end discrimination.
The political and psychological impact of adopting a constitutional
amendment will be of vital importance in actually realizing the goal
of equality. Discriminatory laws, doctrines, attitudes and practices are

set deep in our legal system. They are not easily dislodged. The expression of a national commitment by formal adoption of a constitu-

tional amendment will give strength and purpose to efforts to bring
about a far-reaching change which, for some, may prove painful.
There are likewise strong reasons for developing a consistent theory
and program for women's equality under the aegis of an independent
Equal Rights Amendment, rather than by judicial extension of the
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Equal Protection Clause. An amendment that deals with all sex discrimination, and only sex discrimination, corresponds roughly to the
boundaries of a distinct and interrelated set of legal relationships. As
already noted, woman's status before the law in one area, such as employment, relates both practically and theoretically to her status in

other areas, such as education or responsibility for family support.
Coming to grips with the dynamics of discrimination against women
requires that we recognize the indications of, the excuses for, and the
problems presented by women's inferior status. An understanding of
these dynamics in any one field informs and enlightens understanding
of sex bias elsewhere in the law. This is because, in the past, the legal
and social systems have been permeated with a sometimes inchoate,
but nevertheless pervasive, theory of women's inferiority.

Moreover, the achievement of equality under the law for women
presents its own special problems. These problems differ in many ways

from those involved in eliminating discrimination in other spheres
where equal protection theory has been applied. They are closest to
those which are raised in the area of race discrimination. Yet even here

there are significant differences. Women are not residentially segregated from men. The socio-economic connections which link different
aspects of sexism are not necessarily the same as those that link the

many facets of racism. Women are a majority, not a minority; thus,
changes in the status of women may affect most of the population,
rather than a small part. Furthermore, without a constitutional man-

date, women's status will never be accorded the special concern which
race now receives because of the history of the Fourteenth Amendment.

For these reasons it is important to have a constitutional amendment
directed to this specific area of equality, out of which a special body
of new law can be created.

The adoption of a constitutional amendment will also have effects
that go far beyond the legal system. The demand for equality of rights

before the law is only a part of a broader claim by women for the
elimination of rigid sex role determinism. And this in turn is part
of a more general movement for the recognition of individual potential, the development of new sets of relationships between individuals
and groups, and the establishment of institutions which will promote
the values and respect the sensibilities of all persons. Adoption of an

Equal Rights Amendment would be a sign that the nation is prepared
to accept and support new creative forces that are stirring in our society.
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II. The Development in Congress of the Current Proposal
The call for an Equal Rights Amendment is not new in 1971. The
Amendment has been introduced in every Congress since 1923, and has
been given serious consideration on four occasions: 1946, 1950, 1953,
and 1970. The Congressional debates and action on those occasions
suggest that while there has often been strong support for an amendment to secure equal rights for women, there has also been doubt
and disagreement about the concept of "equality" and about the
Amendment's consequent impact on existing laws and institutions. To
some extent, this confusion or failure to state clearly the meaning and
effect of the Amendment may have been due to political rather than
intellectual considerations. In a virtually all male Congress, at a time

when consciousness in this country about women's rights was low,
the proponents may have wisely refused to be too explicit about the
laws and institutions the Amendment would reach. Whatever the reason, however, the debates reveal recurring uncertainty about two
questions in particular: how absolute is the Amendment's central
principle that "equality of rights shall not be denied or abridged
by the United States or by any State on account of sex;" and should
the Amendment explicitly exempt certain kinds of laws from its basic
principle?32

The absoluteness of the Amendment's substantive provisions (which
have remained unchanged since 1943) was questioned when the Senate
first debated the Amendment in 1946. Although the proponents stood
for unified treatment of men and women in the majority of cases,
they wanted to create some exceptions. As Senator Pepper said,
"[s]ome of us want this record beyond any question of doubt to be
distinct that we believe that this amendment . . . would not deprive
the legislatures or the Congress of the power to make reasonable
classifications in the protection of women."33 However, the proponents
were unable to translate this policy into concrete guidelines which
could distinguish "reasonable" from "unreasonable" classifications.
The question of whether exceptions should be explicitly written into
the Amendment was raised when the Senate next debated the Amendment in 1950 and 1953. On both occasions Senator Hayden succeeded

32. This section deals with a few central theoretical issues which have persisted
throughout the debates on the Amendment; it is not a detailed account of the formal
legislative history of the Amendment. References to the resolutions, hearings, reports,
and debates on the Amendment are given in a table in an Appendix to this article.
33. 92 CONG. REC. 9313 (1946).
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in amending the Equal Rights Amendment to provide that "[t]he
provisions of this article shall not be construed to impair any rights,

benefits, or exemptions conferred by law upon persons of the female
sex."34 Senator Hayden felt that women, in order to be equal, needed
more and different "rights" than men possessed. He defined "rights"

of women to mean only the benefits and privileges of citizenship; the
duties of citizenship, in contrast, women could not be expected to per-

form. The proponents of the Equal Rights Amendment failed to counter this conception of a dual legal system with an alternative view that

men and women should have equality on the same terms. As limited by

Senator Hayden's resolution, the Equal Rights Amendment passed the
Senate in both 1950 and 1953, but the House did not follow up on the
Senate's action.35

The related issues of absoluteness and exceptions which were prominent in the earlier debates arose again in the very different theoretical
and political context of 1970. The work and support of the Citizens'

Advisory Council on the Status of Women, and other organizations,
provided the Amendment's sponsors in the 91st Congress with a more

coherent approach than had previously been articulated. Representative
Martha Griffiths and Senators Birch Bayh and Marlow Cook presented
the Amendment as a broad mandate for the unified treatment of women and men; the only qualifications of the principle, they suggested,
would be based on compelling social interests, such as the protection
of the individual's right of privacy and the need to take into account
objective physical differences between the sexes.36 There was some disagreement among the proponents, however, about the concrete impact
of the Amendment on existing laws, particularly the Selective Service
Act, and in this area the traditional debate about absoluteness and
exceptions reappeared. Representative Griffiths said in the House that
under the Equal Rights Amendment women would be required to
serve in the Armed Forces, though, as is true of men, only in positions
for which they were fitted.37 Senator Bayh, sensing strong opposition
in the Senate to the drafting of women, argued that the Amendment

34. 96 CONG. REc. 738 (1950).
35. In 1950, Senator Kefauver proposed that equal rights be attained through legislation rather than amendment. He offered a bill which would have created a commission
to survey the laws and report to Congress, which would then take action. The standard
which he had in mind for the formulation of laws would have permitted protective
legislation and other special laws for women to stand. The bill was defeated, 18-65. 96

CONG. REC. 724, 758-61, 872 (1950).

36. 116 CONG. REC. 7948, 7953 (daily ed. Aug. 10, 1970); 116 CONG. REC. 17631-36, 17639-

51 (daily ed. Oct. 9, 1970).

37. 116 CONG. REC. 7953-54 (daily ed. Aug. 10, 1970).
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would allow Congress to exempt women from military service on the
ground of "compelling reasons" of public policy.38 Senator Sam Ervin

was not convinced, and successfully offered an amendment, in the
tradition of Senator Hayden's limitations, providing: "This article
shall not impair, however, the validity of any law of the United States
which exempts women from compulsory military service."39 Although
the Equal Rights Amendment had passed overwhelmingly in the
House, acceptance of the Ervin amendment in the Senate effectively
blocked final passage during the 91st Congress.40
The long and frustrating history has left many points in uncer-

tainty. All the issues have never been raised in any one year, and while
there may have been consensus on a point in one debate, it often
vanished when the issue was discussed again years later. The articulation of a clear and cohesive position on the meaning and impact of
the proposal, which would furnish a basis for legislative debate and

provide a guide to future interpretation, has not emerged from prior

Congressional consideration of the Equal Rights Amendment. We turn,
therefore, to a consideration of the basic legal principles which the

Amendment, as presently conceived, must be deemed to establish in
our constitutional structure.

III. The Constitutional Framework

The Equal Rights Amendment embodies fundamental principles
which are derived from the purposes the Amendment is designed to
achieve, the operational conditions necessary to attain those objectives,
and the existing context of constitutional doctrine. It is not possible
here to do more than examine these principles in a general and pre-

liminary way. They can be fully developed only by the usual process
of constitutional adjudication.41

38. 116 CONG. REC. 17341 (daily ed. Oct. 7, 1970); 116 CONG. REC. 17792 (daily ed. Oct.
12, 1970).
39. 116 CONG. REc. 17780-81 (daily ed. Oct. 12, 1970).
40. It is interesting to note that this issue, which proved so decisive and destructive
of the Amendment in 1970, had been discussed and considered settled among the proponents in the 1950 debate. Senator Cain, a supporter, had said that the Amendment
vould mean that women would be drafted and assigned jobs based on their individual

capacities and the needs of the country. 90 CONG. REC. 760-61 (1950). With a war just
behind them and the specter of an atomic one facing them, Congress could foresee a need
for women in the armed forces. Now the idea of compulsory military service for women
seems outrageous to some senators.

41. Discussions of the legal foundations of equal rights for women which we have
found particularly helpful, and upon which we have attempted to build in this article,
include Murray & Eastwood, Jane Crow and the Law: Sex Discrimination and Title VII,
34 GEO. WASH. L. REV. 232 (1965); CITIZENS' ADVISORY COUNCIL ON THE STATUS OF WVOMEN,
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A. The Basic Principle

The basic principle of the Equal Rights Amendment is that sex is
not a permissible factor in determining the legal rights of women, or

of men. This means that the treatment of any person by the law may
not be based upon the circumstance that such person is of one sex or

the other. The law does, of course, impose different benefits or different
burdens upon different members of the society. That differentiation

in treatment may rest upon particular characteristics or traits of the
persons affected, such as strength, intelligence, and the like. But under
the Equal Rights Amendment the existence of such a characteristic or

trait to a greater degree in one sex does not justify classification by
sex rather than by the particular characteristic or trait. Likewise the
law may make different rules for some people than for others on the
basis of the activity they are engaged in or the function they perform.
But the fact that in our present society members of one sex are more

likely to be found in a particular activity or to perform a particular
function does not allow the law to fix legal rights by virtue of member-

ship in that sex. In short, sex is a prohibited classification.
This principle is already widely accepted with respect to many activities. To take an example, virtually everybody would consider it
unjust and irrational to provide by law that a person could not be
admitted to the practice of law because of his or her sex. The reason
is that admission to the bar ought to depend upon legal training, com-

petence in the law, moral character, and similar factors. Some women
meet these qualifications and some do not; some men meet these
qualifications and some do not. But the issue should be decided on

an individual, not a group, basis. And in such a decision, the fact of
being male or female is irrelevant. This remains true whether or not
there are more men than women who qualify. It likewise would re-

main true even if there were no women who presently were qualified,
because women potentially qualify and might do so under different
conditions of education or upbringing. The law owes an obligation
to treat females as persons, not statistical abstractions.
What is true of admission to the bar is true of all forms of legal
rights. If we examine the various areas of the law one by one most
of us will reach the same conclusion in each case. Sex is an inadmis-

sible category by which to determine the right to a minimum wage,

THE PROPOSED EQuAL RIGHTS AMENDMENT TO THE UNIED STATES CONSTrrUrION (1970);
and the testimony of several witnesses in Hearings on Sj. Res. 61 and Sj. Res. 231

Before the Senate Comm. on the Judiciary, 91st Cong., 2d Sess. (1970).
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the custody of children, the obligation to refrain from taking the life
of another, and so on. The law should be based on the right to a
living wage for each person, the welfare of the particular child, the
protection of citizens from murder, and not on a vast overclassification
by sex.
This basic principle of the Equal Rights Amendment derives from

two fundamental judgments inherent in the decision to eliminate
discrimination against women from our legal system. First, the Amendment embodies the moral judgment that women as a group may no
longer be relegated to an inferior position in our society. They are
entitled to an equal status with men. This moral decision implies a
further practical judgment-that such an equal status can be achieved
only by merging the rights of men and women into a "single system
of equality." By this we mean that the decision to eliminate women's
historically inferior social position requires the prohibition of sex classification in the law. We reject an alternative conception of "equality"
-that women's separate place should be "upgraded" in social status
and material rewards. As already noted, such a dual system, in which
women would have a different but "equal" status, has proven to be
illusory. There is no reason to suppose that the present inferior status
of women would materially change through adoption of a constitutional
amendment which attempted to maintain a dual system of sex-based
rights and responsibilities.

Second, the basic principle of the Equal Rights Amendment flows
from the set of moral and practical judgments that have been made

with respect to the fundamental rights of the individual in our society.
Classification by sex, apart from the single situation where a physical
characteristic unique to one sex is involved (as will be discussed in the
next subsection), is always an overclassification. A permissible legislative goal is always related to characteristics or functions which are
or can be common to both sexes. But in a classification by sex all women
or all men are included or excluded regardless of the extent to which
some members of each sex possess the relevant characteristics or perform

the relevant function. Such a result is in direct conflict with the basic
concern of our society with the individual, and with the rights of each
individual to develop his or her own potentiality. It negates all our
values of individual self-fulfillment.

To achieve the values of group equality and individual self-fulfillment, the principle of the Amendment must be applied comprehensively and without exceptions. Arguments that administrative efficiency
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or other countervailing interests justify limiting the Amendment con-

tradict its basic premises.
First, the decision to protect the value of individual self-fulfillment
embraces the judgment that efficiency in government operations is not
a sufficient reason to ignore individual differences. In other words, the

government cannot rely upon the administrative technique of grouping
or averaging where the classification is by sex. There are some situations
where it is permissible for the law to operate on the basis of groups
or averages. For example, individuals can be classified by age-under

21 or over 65-even though there are individual differences as to
maturity or senility.42 In such cases individual rights are sacrificed to
administrative efficiency. But the Equal Rights Amendment makes the
constitutional judgment that this is not acceptable where the factor

of sex is concerned. Here, whatever the price in efficiency, the classification must be made on some other basis.43

Examples of this judgment appear frequently in our law today.
Thus the assertion that some women leave jobs to marry or to move
with their husbands does not constitute ground for discrimination on
account of sex in government employment under Executive Order
11478, or in private employment under Title VII of the Civil Rights
Act of 1964.44 A balance of values has been struck. The decision has
been made not to penalize all women because of a behavior pattern

characteristic of some women. And any greater efficiency in a classification based on sex, rather than on an individual basis, has been excluded as a justifying factor. The Equal Rights Amendment makes the
same judgment, but on a broader scale and in constitutional terms.45
Second, the Equal Rights Amendment embodies the moral and
practical judgment that the prohibition against the use of sex as a basis

for differential treatment applies to all areas of legal rights. To the

extent that any exception is made, the values sought by the Amendment
are undercut; women as a group are thrust into a subordinate status

42. But see Note, Too Old To Work: The Constitutionality of Mandatory Retirement

Plans, 44 S. CAL. L. REV. 150 (1970).
43. It seems highly probable that, as to most characteristics which the law takes into
account, the differences within each sex are greater than the differences in average between the sexes. The justification for the Equal Rights Amendment, however, stands
without regard to this factual assumption.

44. Executive Order 11478, 3 C.F.R. 133 (1969 Comp.), 42 U.S.C. ? 2000e (Supp. V,

1969); Title VII of the Civil Rights Act of 1964, 42 U.S.C. ?? 2000e to 2000e-15 (1964).
45. For discussion of the problem as it arises in the determination of insurance rates
based on statistical differences between men and women, see Developments in the Law-

Employment Discrimination and Title VII of the Civil Rights Act of 1964, 84 HAuv. L.

REV. 1109, 1172-76 (1971) [hereinafter cited as Developments-Title VII].
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and women as individuals are denied the basic right to be considered
in terms of their own capacities and experience. And, as noted above,
the interrelated character of a system of legal equality for the sexes

makes a rule of universal application imperative. No one exception,
resulting in unequal treatment for women, can be confined in its impact to one area alone. Equal rights for women, as for races, is a unity.

A third, equally decisive consideration leads to the same conclusion.
There is no objective basis available to courts or legislatures upon
which differential treatment of men and women could be evaluated.
As already pointed out, such judgments can be made only in terms
of a dual system of rights, the rights of women being grounded in one
set of values and the rights of men in another. Not only is such a

system inevitably repressive of one group, but it affords no standard
of comparison between groups. For example, in Hoyt v. Florida46 the
Supreme Court accepted a value system for women which viewed
them as "the center of home and family life," and undertook to be
"fair" to women by excusing them from jury service, a "benefit" not
given to men. Upon what basis can it be said, however, that this outcome puts men and women upon a level of "equality"? Nor did the
Court, in making that decision, attempt to weigh the countless other
legal differentiations between the sexes in order to strike an overall
balance of "equality."

Fourth, the judgment as to whether differential treatment is justified

or not would rest in the hands of the very legislatures and courts which
maintain the existing system of discrimination. The process by which
they make that judgment involves the same discretionary weighing of
preferences as has resulted in the present inequality. This is true
whether the standard of judging is "reasonable classification," "suspect
classification," or "fundamental interest." There is no reason to believe
that such a decision-making apparatus will end up in a substantially
different position from what we have now. Only an unequivocal ban
against taking sex into account supplies a rule adequate to achieve the
objectives of the Amendment.
From this analysis it follows that the constitutional mandate must

be absolute. The issue under the Equal Rights Amendment cannot
be different but equal, reasonable or unreasonable classification, suspect
classification, fundamental interest, or the demands of administrative

expediency. Equality of rights means that sex is not a factor. This at

46. 368 U.S. 57 (1961). This case is discussed at p. 879 supra.
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least is the premise of the Equal Rights Amendment. And this premise
should be clearly expressed as the intention of Congress in submitting
the Amendment to the states for ratification.
It is argued that this position is naive, impractical, and leads to
absurd results. Various examples of supposedly outlandish consequences
are given. Most of these examples, such as those relating to public
toilet facilities, are dramatic but are diversions from the major issues.

On the central problems-property rights, marriage and divorce, the
right to engage in an occupation, freedom from discrimination in

employment and education-the burden of persuasion is on those who
would impose different treatment on the basis of sex. Before a judg-

ment on the feasibility of the Equal Rights Amendment can be made,
however, it is necessary to pursue the legal analysis somewhat further.

B. Laws Dealing with Physical Characteristics Unique to One Sex
The fundamental legal principle underlying the Equal Rights
Amendment, then, is that the law must deal with particular attributes
of individuals, not with a classification based on the broad and impermissible attribute of sex. This principle, however, does not preclude
legislation (or other official action) which regulates, takes into account,

or otherwise deals with a physical characteristic unique to one sex.
In this situation it might be said that, in a certain sense, the individual

obtains a benefit or is subject to a restriction because he or she belongs
to one or the other sex. Thus a law relating to wet nurses would cover

only women, and a law regulating the donation of sperm would
restrict only men. Legislation of this kind does not, however, deny

equal rights to the other sex. So long as the law deals only with a characteristic found in all (or some) women but no men, or in all (or some)
men but no women, it does not ignore individual characteristics found
in both sexes in favor of an average based on one sex. Hence such
legislation does not, without more, violate the basic principle of the
Equal Rights Amendment.
This subsidiary principle is limited to physical characteristics and
does not extend to psychological, social or other characteristics of the
sexes. The reason is that, so far as appears, it is only physical characteristics which can be said with any assurance to be unique to one sex.

So-called "secondary" biological characteristics and cultural characteristics are found to some degree in both sexes. Thus active or passive
attitudes, or interests in literature or athletics, like degrees of physical
strength or weakness, appear in members of each sex. Differences in
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